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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL AT 
SONITPUR: TEZPUR 

 
MAC Case No.         :-     227 of 2009 

 
Present      : Mridul Kumar Kalita, AJS 

Member, MACT, Sonitpur/ 
District Judge, Sonitpur 
Tezpur 
 

Claimants 1. Smti Subarna Rajak, 
Wife of late Ajit Rajak,  
Vill – Morabharali, Bali-chapori, 
PO & P.S.- Tezpur 
Dist. Sonitpur, Assam  
  
 

  -Versus- 
Opposite Parties 
 

1. Smti Minalini Saha, 
W/0 Late Sapan Kr. Saha, 
Vill – Haripatty,   PS- Tezpur, 
Dist. Sonitpur (Assam) 
  
 

2.   Sri Tarak Ch. Sargiary, 
S/0 Late Rajmohan Sargiary 
Vill  - Charduar , Cotton Mill, 
PS- Rangapara, 
Dist. Sonitpur (Assam). 
  
 

3. New India Insurance Co. Ltd. 
Tezpur Branch (Insurer of the 
vehicle No. ASD-5951 (BIG 
BUS) 
  

Counsel for the Claimant : Khalid Hussain, Advocate 
Counsel for OP Nos. 1 and 2 : None appeared.  

 
Counsel for OP No. 3 :       Smti R. Chakrabarty, Advocate 

 
Date of hearing  : 22/05/2015 
Date of Judgment : 02/06/2015. 
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J U D G M E N T   

 1.    This instant claim petition has been filed by the claimant, Smti Subarna 

Rajak, u/s 166 of the Motor Vehicles Act, 1988 seeking compensation for the death of her 

husband Lt Ajit Rajak, in a road traffic accident on 03-06-2007, involving a Bus, bearing 

Registration No ASD-5951. 

 

2.    The case of the Claimant, in brief, is that, on 03-06-2007, at around 2.30 

p.m., when claimant’s husband Ajit Rajak was returning from Itakhola Weekly market after 

purchasing and loading some furniture items in the Bus bearing registration No. ASD-5951, 

he attempted to board the bus by stepping into the foot board, the driver of the offending 

bus started the bus and suddenly moved the bus at a great speed. As a result of rash and 

negligent act of the driver of the offending vehicle, her husband Ajit Rajak could not 

maintain his balance inside the bus and he fell down from the foot board on the road. As a 

result of sudden fall, her husband Ajit Rajak sustained grievous injuries on his person 

specially on his backbone and immediately, he was taken to Kanaklata Civil Hospital, Tezpur 

admitted therein from 03-06-07 to 04-06-2007 and thereafter he was referred to GMCH, 

Guwahati for further treatment and he took treatment at GMCH from 07-06-07 to 12-06-07 

and after discharging from GMCH he took treatment at his house for about a week. 

Thereafter, as his condition was deteriorated, he was again admitted at Baptist Christian 

Hospital, Tezpur on 20-06-07 and he died in the morning of 25-06-07 due to the injuries 

sustained by her husband in the accident and during treatment. It is also stated that her 

husband Ajit Rajak was the only bread earner of the family having wife and two minor 

children. Hence, the claimant has prayed for a compensation of Rs. 10,00,000/- (Rupees 

Ten Lakhs only).    

 

3.    The Opposite Parties No.1 & 2 are the owner and driver of the Bus bearing 

registration No. ASD-5951 respectively. OP No. 3 is the insurer of the vehicle registration No. 

ASD-5951. 

 

4.   The Opposite Parties Nos. 1 and 2 have not contested this despite of services 

of the notices on them and accordingly this case proceeded ex-parte against them.         
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5.       The O.P No. 3, the Insurer of the vehicle, bearing Registration No ASD-5951, 

in its written statement denied all material averments of the claim petition and pleaded, 

inter-alia, that there was no rashness or negligence on the part of the driver of the vehicle. 

It is also stated that the accident occurred due to the negligence of the deceased as he 

attempted to board on a moving bus. It is further stated that the amount of compensation 

claimed by the petitioner is highly exaggerated and speculative. It has been stated that the 

insurer is not liable to pay any compensation until and unless it is proved that the driver of 

the offending vehicle had valid driving license and the conditions of Insurance Policy were 

not violated by the insured.  

 

6.   It appears from the record that though issues were framed on 07-01-2014, in 

this case, however, the memorandum of issues is not found in the case record. However,   

both the parties led evidence and it appears that both sides knew each other’s case and 

none of the parties is prejudiced due to missing memorandum of issues. However, for the 

sake of convenience following issues are framed:- 

 
ISSUES 

 
1) Whether the alleged accident took place due to rash and 

negligent driving by the driver of the vehicle bearing Registration No 

ASD-5951. 

2) Whether the claimant is entitled to any compensation and, if 

yes, what will be the quantum of compensation and by which of the 

OPs, the amount shall be paid? 

 

7.    During enquiry, the claimant examined herself as (Claimant’s witness No.1) 

and Md. Maiuddin Ali as Claimant’s witness No.2. The Claimant’s witness No.1 also exhibited 

following documents :- 

 

Exhibit No.1 Accident information report 

Exhibit No.2 Receipt from cremation ground 

Exhibit No.3 Death certificate issued by Baptist 
Christian hospital, Tezpur 
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Exhibit No.4 Death certificate issued by the 
registrar of birth and death 

Exhibit No.5 Discharge a certificate from 
Kanaklata civil hospital, Tezpur 

Exhibit No.6 Discharge certificate from GMCH 

Exhibit No.7 MRI report of the deceased 

    

   Though the above stated documents were exhibited and mentioned in the 

evidence-on-affidavit of claimant’s witness No. 1 on 14-07-2014, however, no endorsement 

of my learned predecessor-in-office is there on the said exhibits. However, as the learned 

counsel for the Opposite Party has not objected to the said exhibits, it is taken on record. 

  

8.     I have carefully perused the entire materials brought on record and heard 

learned counsel for both the sides.  Both the issues are taken up together for discussion and 

decision, for the sake of brevity and convenience. 

 

9.   In the evidence on affidavit, the claimant witness No.1, who is the claimant 

herself, has reiterated the facts stated in the claim petition filed by her. She has stated that 

on 03-06-2007 while her husband Ajit Rajak returning from Itakhola Weekly market after 

purchasing and loading some furniture items in the Bus bearing registration No. ASD-5951 

and he attempted to board the bus by stepping into the foot board; the driver of the 

offending bus started the bus and suddenly put into the motion in great speed. As a result 

of rash and negligent act of the driver of the offending vehicle, her husband Ajit Rajak could 

not maintain his balance inside the bus and he fell down from the foot board itself on the 

road. As a result of sudden fall, her husband Ajit Rajak sustained grievous injuries on his 

person specially on his backbone and immediately, he was taken to Kanaklata Civil Hospital, 

Tezpur admitted therein from 03-06-07 to 04-06-2007 and thereafter he was referred to 

GMCH, Guwahati for further treatment and he took treatment at GMCH from 07-06-07 to 

12-06-07 and after discharging from GMCH he took treatment at his house for about a 

week. Thereafter, as his condition was deteriorated, he was again admitted at Baptist 

Christian Hospital, Tezpur on 20-06-07 and he died in the morning of 25-06-07 due to the 

injuries sustained by her husband in the accident and during treatment. She also stated that 

the accident occurred due to lapse, failure and default of the OP No. 2, driver of the 

offending vehicle bearing registration No. ASD-5951(Bus). She has also stated that the 
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deceased was a business man, aged about 40 years of age at the time of his death and his 

monthly income was 4000/-. The deceased was the sole bread earner of the family 

consisting of the claimant and two minor children (of 15 years and 10 years of age 

respectively).   The claimant’s witness No.2, who is the handyman of the offending vehicle, 

has also reiterated the facts mentioned in the claim petition. However, during cross-

examination he has stated that the deceased Ajit Rajak tried to board the bus while it was 

on move, however, he fell down and met with the accident.   

 

10.    On perusal of the record, it appears that the Vehicle No. ASD-5951 (Bus) was 

involved in an accident on 03-06-2007  that Sootea PS Case No. 105/2007 u/s 279/304(A) 

IPC was registered pursuant to the said accident. It is further recorded in Ext 1 that at the 

relevant time, the said vehicle was driven by the OP No.2, the driver of the Vehicle. In Ext-1 

it has been recorded that the said Truck was insured with New India Insurance Company 

Ltd.  vide Policy No. 530704/31/06/02100005223, valid up to 10-11-2007. 

 

11. As discussed in the foregoing paragraphs, the deceased Ajit Rajak fell down while he 

attempted to board the Bus. It appears from evidence on record that the deceased Ajit 

Rajak went to Itakhola weekly market to purchase some materials in connection with his 

furniture business. It also appears that he loaded some of the furniture items in the 

offending Bus ASD-5951 and then he tried to board on the said bus. It also appears that  

Claimant Witness No. 2 who is the handyman of the said bus has stated in his evidence-on-

affidavit that the accident occurred due to rashness and negligence of the driver of the 

offending vehicle, however, during cross-examination, he has deposed that Ajit Rajak tried 

to board the bus while it was on move. Prima-facie it appears that there is some 

contributory negligence on the part of the deceased, however, if we analyse the evidence on 

record carefully it appears that the deceased had already loaded his materials, which he 

purchased from the weekly market, on the said bus and even if this Tribunal belief that the 

bus started to move, it was the duty of the driver and the conductor of the bus to ensure 

that all passengers have boarded before starting the bus. It is normal scene, now a days, to 

see passengers rushing to board on bus when it has already started moving. In such cases, 

if the bus is a passenger bus, it is the duty of the driver and the conductor to ensure that all 

the passengers have boarded before starting the bus and if it is not done so the driver is 

certainly taking a risk with the life of the passengers. Same appears to have happened in 
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the present case. However, it is also equally expected from the passengers that they should 

not board on a moving bus putting their life to risk and if they do so, they are contributing 

to any untoward eventuality. In the instant case, there is an apparent negligence of the 

driver and the conductor of the bus, however, there is also contributory negligence, 

howsoever minimal, on the part of the deceased. Under the facts and circumstances of the 

present case, such contribution is roughly assessed to be in the tune of 10%. It appears 

from the evidence discussed above that the deceased suffered injuries on his spinal cord 

and he expired on 25th June, 2007 i.e. 22 days after the said accident. He took treatment in 

various hospitals during this period of 22 days which include Gauhati Medical College & 

Hospital, Kanaklata Civil Hospital, Tezpur and Baptist Christian Hospital, Tezpur. On perusal 

of the Discharge Certificate of GMCH (Ext.6), it appears that the deceased Ajit Rajak was 

diagnosed with “Traumatic Paraplegia” which means paralysis of lower half of the body 

caused usually due to disease of spinal cord.  It is in the evidence of CW -1 and CW -2 that 

the deceased suffered injuries in his spinal cord, in the accident. Though, the deceased 

expired after 22 days of the accident, however, the evidence clearly shows that he died due 

to the injuries sustained by him in the said accident.   

 

12.   In view of the discussion made hereinbefore, claimant is entitled to get 

compensation. This Tribunal therefore proceeds to compute the compensation in the 

following paragraphs. 

 

13.      The quantum of compensation to which the claimants are entitled shall have 

to be computed as per the ratio laid down by the Hon’ble Supreme Court in  Sarla Verma 

v. Delhi Transport Corporation reported in (2009) 6 SCC 121. 

 

14.  As per the said Judgment of Hon’ble Supreme Court of India, the multiplier to 

be applied for computing the compensation depends on the age of the deceased. The 

claimants have not submitted any certificate to prove age. However, Ext. 6 which is the 

Discharge Certificate of Gauhati Medical College & Hospital issued by Gauhati Medical 

College & Hospital as well as Ext. 5 which is the discharge Certificate issued by Kanklata Civil 

Hospital, the age of the deceased is shown as 40 years. This estimation of the age, in the 

aforesaid documents, has not been refuted by anyone, hence, the age of the deceased is 

taken to be 40 years for the purpose of deciding the quantum of compensation. As per ratio 
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laid down in Sarla Verma the multiplier in the instant case, i.e. for the age group in between 

36 to 40 years will be “15”.  

 

15.      Regarding the income of the deceased, though no documentary evidence 

have been adduced, however, claimant witnesses No. 1 and 2 have deposed that the 

deceased was working as handyman of the offending vehicle and his monthly income was 

Rs. 4000/-. This oral testimony of claimant witness No. 1 and 2 remain unrebutted, hence, 

the monthly income of the deceased is assessed to be Rs. 4000/- per month.   

 

16.    The Hon’ble Supreme Court in Santosh Devi Vs. National     Insurance 

Company Ltd.[ (2012) 6 SCC 421] in paragraph 18 has held that : 

 

“ Therefore, we do not think that while making the 

observations in the last three lines of paragraph 24 of Sarla 

Verma's judgment, the Court had intended to lay down an 

absolute rule that there will be no addition in the income of a 

person who is self-employed or who is paid fixed wages. 

Rather, it would be reasonable to say that a person who is self-

employed or is engaged on fixed wages will also get 30 per 

cent increase in his total income over a period of time and if he 

/ she becomes victim of accident then the same formula 

deserves to be applied for calculating the amount of 

compensation.” 

 
17. Again the Hon’ble Supreme Court in Rajesh and Ors. Vs. Rajbir Singh and Ors. 

reported in MANU/SC/0480/2013 held in paragraph 11 to the effect that:  

 
“ …. Since, the Court in Santosh Devi's case (supra) actually 

intended to follow the principle in the case of salaried persons 

as laid in Sarla Verma's case (supra) and to make it applicable 

also to the self-employed and persons on fixed wages, it is 

clarified that the increase in the case of those groups is not 

30% always; it will also have a reference to the age. In other 

words, in the case of self-employed or persons with fixed 

wages, in case, the deceased victim was below 40 years, there 

must be an addition of 50% to the actual income of the 
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deceased while computing future prospects. Needless to say 

that the actual income should be income after paying the tax, 

if any. Addition should be 30% in case the deceased was in the 

age group of 40 to 50 years.” 

 

18.      Thus, relying on the ratio of the aforesaid judgment of the Hon’ble Supreme 

Court, the income of the deceased, in the instant case, is entitled to get 30% increase 

towards future prospect.  The annual income of the deceased is thus computed to be Rs. 

4000/- + (30% of 4000/-) x 12= Rs. 62,400/- .  

  

19.   Since the deceased was married and having one wife and two minor children, 

hence, as per the ratio laid down in Sarla Verma (supra), 1/3 is to be deducted towards the 

personal and living expenses of the deceased. Thus, so deducting [Rs. 62,400/-  (-) Rs. 

20,800/-, the annual income of the deceased is assessed as Rs. 41600/-. Since the said 

amount is less than the taxable income, no amount needs to be deducted towards the 

same.   

 

20.   Besides loss of dependency, the claimants are entitled to some amount, on 

account of funeral expenses and loss of love and affection. The Hon’ble Supreme Court in 

Rajesh and Ors. Vs. Rajbir Singh and Ors. reported in MANU/SC/0480/2013 has held 

that an amount of Rs. 1,00,000/- ought to be granted for loss of consortium/love and 

affection/loss of guidance and affection to the minor children and an amount of Rupees 

25,000/- should be granted for funeral expenses unless there is proof of higher expenditure 

on the said count.  

 

Loss of dependency (Rs. 41600.00 X 15) : Rs.   6,24,000.00 

Loss of consortium to claimant  : Rs.   1,00,000.00 

Loss of guidance, affection and parental care to the 
minor children 

 Rs.   1,00,000.00 

Funeral expenses : Rs.      25,000.00 

Total  : Rs.     8,49,000.00 

Deduction of 10% on the account of contributory 
negligence of the deceased.  

: Rs.       84,900.00 

Total : Rs.   7,64,100.00 
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A  W  A  R  D. 

 

21.   In view of what has been discussed above, an amount of Rs. 7,64,100.00 

(Rupees Seven Lakhs Sixty Four Thousand One Hundred  only) with interest @ 7.5% per 

annum from the date of filing of the claim i.e. 1st July 2009 till payment is awarded to the 

claimant. The OP No. 3 is directed to pay the awarded amount within one month of the date 

of this order.  

 

22.  Given under my hand and seal of this court, on this day, the 2nd day of June, 

2015. 

 

 

  

                (M.K. Kalita) 
               Member, MACT, 
              Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

 

(M.K. Kalita) 
Member, MACT, 
Sonitpur, Tezpur. 

 

 

Dictation taken and transcribed by me. 

 

(R. Hazarika) 
Steno.  


